FEATURES
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Fees rising
before downturn

Lawyers report a continued rise in legal fees and sophisticated client
expectations that demand communication and transparency

CANADIAN LAWYER'’S 2020 Legal Fees
survey, in the market before the COVID-19
pandemic hit, shows a continuation of the
trend in recent years of slight fee increases,
year over year. Lawyers told Canadian Lawyer
that clients also continue to grow in sophistica-
tion, a double-edged sword that has resulted in
demand for alternative fee arrangements and
some unreasonable expectations fuelled by the
online “do-it-yourself” market.

On the West Coast, clients are not resisting
“modest and reasonable” fee increases, says
Bruce Hallsor, managing partner of Victoria,

B.C!s Crease Harman LLP.

“There’s a lot of demand out there for
legal services,” says Hallsor, whose practice
includes corporate and commercial law, real
estate, secured transactions, estates, tax and
trusts. “Generally speaking, in all areas that
we practice, demand has gone up.”

Significantly more survey respondents
reported they'd be raising their fees this
year than last — 53 per cent, which is nearly
10-per-cent higher than said the same in
2019. For 45 per cent, fees will remain the
same as 2019. Only 1.2 per cent indicated

they were lowering fees in 2020, but that is
an increase from 2019, when zero respon-
dents reported dropping their fees.

Whether the slowdown in the economy
caused by the pandemic will cause a shift in
legal spending remains to be seen.

Higher overhead was the most common
reason respondents gave for a decision to
raise fees, followed by inflation and then
increased complexity. For the small number
who lowered fees, it was competition and the
economy that motivated the decision.

Most fee arrangements are based on the
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time spent and the complexity of the matter,
says Eric Gossin, who recently joined Devry
Smith Frank LLP and practises corporate and
commercial law, estates and real estate. Over
the years, clients have become more sophisti-
cated and this has impacted their willingness
to pay, Gossin says, adding that, now more
than before, expectations need to be set at the
outset and clients need to know the criteria
applied to their bill.

to the client.

“We rarely look at just docketed time as our
billings,” says Hamdani, who practises corpo-
rate commercial law, focusing on commercial
and residential real estate. “Sometimes, it’s
lower; most of the time, it’s higher than the
actual docketed time.”

Crease Harman uses the billable hour,
including in litigation, where Hallsor says
the firm prefers it over contingency fees and

“When realistic expectations are set at the
beginning, there’s less resistance from the
clients to paying. That’s almost a cliché, but
that’s exactly been the experience.”

Eric Gossin, Devry Smith Frank LLP

“When realistic expectations are set at the
beginning, there’s less resistance from the
clients to paying. That’s almost a cliché, but
that’s exactly been the experience,” he says.

With the rise in client sophistication
comes the rise of value billing. Hussein
Hamdani, a partner at Simpson Wigle LAW
LLP in Hamilton, Ont., says that, along with
hourly rates, his firm always considers and
incorporates the value that work is worth

other methods. In some solicitors’ areas, the
firm offers flat-rate billing as well.

Hourly rate billing has its critics. In 2019,
Raymond Wagner, a personal injury lawyer
who practises in Halifax, told Canadian
Lawyer that the billable hour can prolong
trials via unnecessary motions and requests
for disclosure and discovery.

One of this year’s survey respondents
agrees, leaving the comment: “I firmly believe

AVERAGE HOURLY RATES
1YEAR OR LESS

National $332
West $215
East $374.50
Ontario $446

2TO5YEARS

National $427
West $281
East $457
Ontario $573

6 TO 10 YEARS

National $580
West $362
East $647
Ontario $789

11 TO 20 YEARS

National $681
West $455
East $641
Ontario $909

MORE THAN 20 YEARS

National $1,616
West $475
East $648
Ontario $2,939

1-866-685-3311

WEVE BUILT OUR REPUTATION
BY PROTECTING YOURS.

When you refer to a personal injury firm, it's not just a referral; it's your reputation.

We treat every referral with the highest level of care, while getting your clients

the settlement they deserve.

www.mcleishorlando.com
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that the traditional legal fee structure does
not encourage lawyers to be as eflicient as
possible as their fee is tied to time. There
needs to be some incentive to encourage
more efficiency”

For Hallsor, the key to efficiency with the
billable-hour model is communication with the
client and transparency when the bill comes.

“I think clients like the billable hour. I
know there’s lots of people out there who
think it’s old-fashioned, but I think it gives
the client a lot of accountability,” he says.

Hallsor says the bills his firm produces are
detailed, the client can see what’s been done
and there’s an opportunity for a discussion
if they think something took longer than it

should have. As managing partner, the bill-
able hour also facilitates efficiently running
the shop, a “measuring tool” for the produc-
tivity of lawyers and practice areas, he says.

“As long as your billable-hour bills are open
and the client can see your hours, that is the
answer,” he says. Billing by the hour inter-
nally and only disclosing the dollar amount
to the client — as Hallsor sees a lot of firms
doing — “that’s a problem.”

Hourly rates also discipline the client, he
says. If clients know it’s going to cost them
extra, they’ll be motivated to communicate
efficiently. Instead of calling their lawyer 10
times a day, they will distill all the informa-
tion into one email.

“There’s two parties that can drive up the
hours and it’s not always the lawyer,” he says.

Although contingency fees are common in
litigation and make sense for a high-volume
practice where clients can’t fund the litiga-
tion, Hallsor says, in Crease Harman’s liti-
gation practice, clients get more value in the
long run from an hourly rate.

“I know that a lot of clients may feel that
there’s an incentive for the lawyer to work
harder if their pay is on the line. But as
professionals, of course, we want to win every
case and we always work hard,” he says. “At a
practical level, I don’t think we work harder
on contingency files than we do on other files.
We work hard on every file and we try to get
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IN 2020, WILL YOU OR HAVE YOU RAISED FEES, KEPT FEES THE SAME OR REDUCED
FEES FROM 2019?
M raised I Lowered [ Keptthesame

National National (1-4 lawyers) National (5-25 lawyers) West East Ontario
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“T think clients like
the billable hour.

I know there’s lots

of people out there
who think it’s old

fashioned, but I
think. .. it gives
the client a lot of

accountability.”
Bruce Hallsor, Crease Harman LLP

the best results for our client every time.”

In the survey, when it came to blended fee
structures, 16.22 per cent of survey respon-
dents said they didn’t offer them. Almost 10
per cent said they offered flat fees and 17.3 per
cent said they offered contingency fees.

For commercial matters, retainers with
large clients are common and, although
clients inquire about retainers, Hallsor says
his firm doesn’t use them. Retainers are not
always manageable for the clients’ budget as
they typically have numerous exceptions, with
a monthly fee for a certain amount of work
that’s non-variable, he says. Crease Harman
does flat fee arrangements for commercial
lending, more straightforward wills and
estates and real estate conveyancing. Less
complex wills and estates work can generally
lend itself to flat fee arrangements, but there
are always exceptions, Hallsor says.

“There will be some estate planning files
where a flat rate is just not appropriate. And
there will be some probate files where flat rate
isn’t appropriate because it’s hard to predict
how much time you're going to put into it.
Some estates are much more complicated
than others. So, we still tend to go to the
hourly rate,” he says.

Lawyer billing involves managing expec-

Business law

Securing financing agreement
Simple, small business incorporation

Simple prospectus

Civil litigation

Civil action up to and not including trial (two days)
Civil action up to and not including trial (five days)
Civil action up to and not including trial (seven days)
Civil action — appeal only

ADR, including mediation (up to three days)

Summary criminal offence (one-day trial)
Bail hearing

Criminal offence (one-day trial)

Family law

Uncontested divorce

Contested divorce

Separation agreement

Child custody and support agreement
Trial up to two days

Trial up to five days
Marriage/co-habitation agreement
Spousal support agreement

Division of property/assets agreements

NATIONAL -

$2,140
$1,035

$14,083

$18,805
$37,930
$48431
$17,079

$13,391

$5,400
$2,111

$5,291

$2,149
$9,618
$2,519
$2,443
$15,276
$27195
$2,167
$2,526

$2,851
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NATIONAL
(1-4 Lawyers)

$1,239
$977

$15,625

$15,950
$26,108
$33,861
$12,596

$7183

$5,525
$2,014

$4,575

$1,490

$8,990
$2,360
$2,308
$11,685
$26,154
$2,113

$2,722

$2,717

NATIONAL
(5-25 Lawyers) WEST EAST ONTARIO

$3,037
$1,014

$8,300

$20,500
$42,500
$48,538
$14,375

$13,350

$5,500
$2,333

$5,550

$1,805
$9,750
$3,042
$2,223
$15,727
$31714
$2,263
$2,039

$2,788

$2,761
$1,021

$9,043

$19,173
$17,705
$34,999
$18,984

$12,469

$4,561
$1,905

$5,343

$1,765

$10,194
$2,092
$2,177

$10,571
$24,357
$2,034
$2,083

$2,919

$1,680

$1,019

$10,439.33

$2746767
$32,728

$9,358.60

$29,083.33

$3.450
$1,103.20

$3,083.20

$1,851.40
$11,250
$3,327.60
$1,831.60
$8,433.20
$24,283.20
$2,221
$2,701.60

$2,441.60

$2,230
$1,170

$23,583

$20,652
$44,250
$55,000
$15,574

$9,229

$7,579
$2,500

$6,111

$1,221
$8,318
$2,733
$2,689
$16,950
$28,350
$2,487
$2,944

$2,722

www.canadianlawyermag.com 19



FEATURES

LEGAL FEES SURVEY

NATIONAL

Immigration law

Work permit $2,370
Family class sponsorship $4,517
Skilled worker application $4,833
Refugee protection claim $4,000
Simple patent application $9,340
Simple trademark registration $2,040
Patent audit $5,616
Basic employment contract $1,474
Severance package renew $916.00

Employment litigation — claim or defence up to

mediation/trial IR
Standard workplace policies $2,876
Collective bargaining renewal $13,333
Labour arbitration (up to three days) $20,730
Residential real estate purchase (including mortgage) $1,172
Residential real estate sale (including mortgage) $935
Residential real estate sale and purchase $1.901
(including mortgage) '
Commercial property purchase (including mortgage) $3,251
Commercial property sale (including mortgage) $2,729
Commercial lease agreement $2,040
Simple will $531
Complex will (individual) $1,025
Complex will (couple) $1,184
Power of attorney (individual) $268
Power of attorney (couple) $309
Handling estate file (including probate) $3,431

NATIONAL
(1-4 Lawyers)

$2,257
$4,614
$4,500
$3,000

$6,250
$1,577
$2,250

$1,351
$863

$6,958

$1,540

$19,000

$1,103
$894

$1,811

$2,180
$1,847
$1,579

$512
$949
$1,125
$275
$284
$3,159

NATIONAL
(5-25 Lawyers)

$2,333
$3,111

$6,000
$8,000

$10,000
$2,250
$1,000

$1,495
$840

$5,562

$2,388
$5,562
$20,000

$983
$827

$1.722

$2,891
$2,666
$1,702

$503
$907
$1,045
$214
$322
$3,270
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- WEST EAST ONTARIO

$2,061
$5,200
$6,388
$5,750

$7791
$2,125
$1,383

$1,493
$922

$4,000

$2,791
$5,000
$16,666

$1,034
$779

$1,635

$3,160
$2,735
$2,025

$493
$963
$1,156
$254.50
$380.25
$3,225.25

$1,500
$2,333.33
$2,333.33

$3,500

$1,000

$950
$734.33

$5,583.33

$2,500

$16,666.67

$1,286.33
$903.67

$1,962.50

$2,144.33
$2,176.60
$1,254.17

$717
$1,228
$1,038.75
$490.20
$308
$2,513.20

$2,400
$5,300
$4,500
$4,000

$5,550
$1,643
$1,600

$1,522
$881

$7454

$1,744
$5,000
$20,500

$1,138
$938

$1,937

$1,903
$2,163
$1,536

$506

$996

$1,211
$288

$260
$2,881

IF YOU DO LEGAL AID
WORK, WHAT PERCENT-
AGE OF YOUR BUSINESS
(IN TERMS OF REVENUE)
ISIT?

Less than 25% 446 5%
26%t050% 11,2 %
s1t075% 9.0%
76% to 90% 5-6%

Nonone ' D%

tations and, while clients are more sophisti-
cated, their proactivity can sometimes border
on hubris, according to Gossin. The internet
and the do-it-yourself market are having
an impact on client fee expectations, espe-
cially in the corporate world and in wills and
estates, he says. Coming to their lawyer from
a Google search, clients are less motivated to
pay lawyer fees for drafting a will or incorpo-
rating their company, he says.

“Clients call me up and say, ‘I incorporated
myself online” and I say to them, ‘Oh, OK,
why are you phoning me?’ ‘I don’t know. I
don’t know what to do next.’ I say, ‘OK, well
did you happen to just use common shares
or did you have any other kinds of shares in
there?’ ‘T don’t know. ‘Did you create a minute
book?” ‘What’s a minute book?”

Another client approached him saying he
wanted to enter into an unusual commer-
cial arrangement, had printed out an agree-
ment from the internet and wanted Gossin to
look at it. It turned out it was for a U.S. legal
environment and didn’t consider relevant
Canadian legislation.

“The market out there for do-it-yourself is
rudimentary at best,” Gossin says. “It will not
do what a lawyer can do.” [}
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